
Steps to Buying Tax Liability Insurance 

 

 
 

1. Retain a Qualified Insurance Intermediary (Broker).  The process begins by retaining a broker who is knowledgeable in tax and insurance      
matters, and has the background and substantive capability to understand the transaction. The broker works directly with counsel to prepare the 
initial submission to the insurance underwriters, coordinate the flow of communications and information between the client and the underwriters, 
and assist in negotiating the scope of coverage and other policy terms. The broker’s duty is to the insured client, and not to the insurers. 

2. Submission.  The broker works closely with counsel to prepare a submission, which includes a chronology of the material facts and events, a 
list of the players and a concise summary of the tax positions for which insurance is sought. Often, the best approach is to address the narrowest 
position that adequately addresses the uncertainty. 

3. Scope of Coverage Negotiation and Indicative Pricing.  At an early stage after underwriters review the submission, there is typically a dialogue 
around whether the tax issue is insurable, how the tax issue should be framed and worded, and the nature and scope of insurance coverage.  
There is also a preliminary discussion regarding the underwriters’ general, non-binding view of the likely premium. This will typically lead to the 
selection of one or just a few insurers to take the lead in the process. 

4. Preliminary Proposal.  When the lead insurers(s) and the insured have reached a general meeting of the minds regarding the scope of             
coverage and pricing parameters, the lead insurer will issue a preliminary non-binding proposal which provides a proposed premium, limits of 
coverage and specifies in writing the covered tax positions. 

5. Finalization of Underwriting Plan.  If the insured chooses to take the next step, it signs the proposal, and pays a nominal due diligence fee. The 
insurer then issues a plan which outlines the specific information, documents and other materials it will need to complete the underwriting       
process and issue a binder. 

6. Policy Drafts.  At this stage, a parallel path is opened around the policy wording. The insurer will furnish a draft policy form, and negotiations 
will commence on the policy wording. The most critical areas for focus and negotiation include: 

• Itemization and concise description of the Covered Tax Positions 
• Statement of Material Facts 
• Insuring Agreement and Definition of “Claim” 
• Exclusions 
• Rights and Duties in the Event of a Claim 
 
7. Binder and Closing Conditions.  Once the underwriting and policy negotiations are finalized, a binder is issued. This document serves as        
evidence of coverage until the policy is issued. Conditions that must be met prior to policy issuance can include closing of the underlying           
transaction (i.e., closing of an M&A transaction or investment), receipt of all final documents related to the transaction, and payment of premium.  

From Initial Submission to Policy Issuance 
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